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IRVING, J., FOR THE COURT:
1. Larry Hammett was found guilty of possession of a schedule |1 controlled substance, and was
sentenced to sixteen years as a habitua offender, without the possibility of early release or parole.

Aggrieved, he assertsthe following as errors on goped: (1) the refusd of thetrid judge to “fully entertain



any and dl matters of recusd” after amotion for recusal was made, (2) the refusd of the court to quash
the indictment after the State lost exculpatory evidence, (3) the falure of the court to grant Hammett's
motionfor a directed verdict because of insufficiency of evidence, and (4) the failure of the court to grant
Hammett’s motion for anew trid due to the overwheming weight of the evidence.
2. Finding no error, we affirm.

FACTS
13.  After recognizing Hammett leaving Bud G’ sLounge inthe city of Natchez, aNatchezpolice officer
took him into custody onthe basis of anoutstanding arrest warrant. At some point, the officer conducted
apat down search of Hammett, although the officer tedtified that he did not perform afull body search.?
The officer discovered no weapons or contraband in the course of his search. After his arrest, Hammett
was taken to the police gation to be booked. While waiting to be processed, Hammett was handcuffed
to abench in the booking room. Shortly after arriving at the police station, Hammett told an officer that
he had swallowed some cocaine and fdt ill. The officer brought a trash can, which was placed next to
Hammett at the end of the bench. Except for law enforcement, therewas only one individud, Ashley King,
inthe booking roomwith Hammett. King had been arrested for embezzlement and was dso watingto be
processed. King was handcuffed to the opposite end of Hammett' s bench.
14. King tedtified at trid that she saw Hammett rubbing hislegs together to take a substance out of his
socks. Shetestified that he stopped when she looked at him. She also testified that she eventudly heard
something hit the bottom of the waste basket that was next to Hammett. Shortly thereafter, officerscame

and took Hammett away to do afull body searchinthe showers. While Hammett wasaway, King testified

11t was not entirdly clear whether Hammett was patted down onthe street where he was arrested,
later at the police station, or both.



that she dipped out of her handcuffs and went to examine the contents of the trash can.? After her
examinaion, King aerted officersto the presence of potentia contraband inthe trashcan.® An officer then
came and went through the waste basket, and found around three grams of cocaine.
15. Law enforcement apparently had video footage of the room where Hammett and King were
waiting, dthough the State failed to produce this footage for Hammett to inspect before trid.* Immediately
before trid, the State findly admitted that the footage had been taped over and was no longer available.
Hammett mantans that the footage would prove his innocence by showing that he did not place any
substance in the trash can.
T6. Before trid, Hammett filed a motion requesting that the judge in his case, the Honorable Forrest
“Al” Johnson, Jr., recuse himsdf. The bads of the request was Hammett's previous tria before Judge
Johnsononaperjury charge in 1997, about sevenyears before the tria in thiscase® Tha conviction was
eventudly reversed by the Mississippi Court of Appedls, but not until after Hammett had waited in jall for

adgnificant amount of time while trying to get his goped prosecuted. Hammett believes that the delay in

2King tedtified that she was able to dip out of her handcuffs because the officer who cuffed her
fastened them very loosdly in order to avoid hurting her.

3There were some discrepancies between King' s testimony at trid and the written statement that
she gave the day of Hammett'sarrest. At trid, King tetified that she heard the substance hit the bottom
of the basket, but her written statement did not indicate that she had heard anything. King aso admitted
during cross-examination that she could not remember exactly what the trash can looked like.

“We usethe term“video footage” to describe the evidence, which was not a videotape, but some
sort of digitd video materid that was later recorded over.

*Hammett’ s perjury conviction in that case was later overturned in 2001, and he was released a
that time. Although Hammett satesin his brief that this occurred in 1999, the case, Hammett v. State,
797 S0. 2d 258 (Miss. Ct. App. 2001), clearly was decided on January 23, 2001. Hammett’ sbrief dso
dates that the Missssippi Supreme Court overturned his conviction, but we notethat this is also incorrect:
the case was decided by the Mississippi Court of Appedls.
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his appeal was a result of Judge Johnson's prejudice toward him.  In the present case, Judge Johnson
refused the recusa request without a hearing.
7. Additiona facts follow as necessary below.
ANALY SIS AND DISCUSSION OF THE ISSUES

(1) Recusal
T18. Hammett argues that Judge Johnson erred when he refused to recuse himsdf without holding a
hearing on the merits of the request. Hammett clams that the basis of his request was his “reasonable
perception that this Court would be prejudiced against him.” Hammett argues that the refusal to hold a
hearing deprived him of “detalling his subjective perceptions, grounded in the stark redity of two years
spent waiting for an gpped to befiled.” Hammett contends that the actions of Judge Johnson during his
earlier perjury trid show prgudice:

Judge Johnson had ignored requests by Mr. Hammett to gppoint an attorney so that his

apped . . . could betimdy prosecuted. 1t took two yearsfor an apped to befiled because

the Court never gppointed an attorney . . . the Supreme Court ordered the Circuit Court

to address the issue of no appeal having beenfiled. Eventualy, Judge Johnson did appoint

Ms. Ledie Martin to file an appeal on behdf of Mr. Hammett and the Supreme Court

reversed and rendered the sentence.
Hammett describeshis earlier appeal as*an arduous, confusing process by whichMr. Hammett filed again
and again to get his apped prosecuted. Mr. Hammett became convinced that the Circuit Judge did not
respond to his gppedl s because he did not like Mr. Hammett.”
T9. Recusal of judges is governed by Canon 3 of the Missssppi Code of Judicia Conduct, which
states: “ Judges should disqudify themsdves in proceedings in which their impartidity might be questioned
by a reasonable person knowing dl the circumstances. . . .” Miss. Code Jud. Conduct, Canon 3 (E).

Thereisapresumption that judgesare “qudified and unbiased.” Dodson v. Snging River Hosp. System,



839 S0.2d 530, 533 (1110) (Miss. 2003) (citations omitted). When determining whether recusd isproper,
“recusd is required when the evidence produces a reasonable doubt asto the judge simpartidity.” 1d. at
533 (113).

110.  After careful review of the record before us, wefind that Judge Johnson did not err by refusing to
recuse himsdf. Hammett has presented no evidence aufficdent to overcome the presumption that judges
are “qudified and unbiased.” The primary thrust of Hammett's argument rests on the fact that, after his
previous tria before Judge Johnson, his appeal was sgnificantly delayed. However, wefind that thisdelay
was due primarily to the inactionof Hammett’' s counsel, not the court. When the problem became apparent
to the court, Judge Johnson appointed appeal counsdl for Hammett so that he could prosecute his appedl.
Judge Johnson’ sresponsedid not evidence any prejudi ce againgt Hammett, despite hisstrenuous arguments
tothe contrary. Additiondly, athough Judge Johnson did not hold aforma hearing on the recusal motion,
we note that he did dlow Hammett and his attorney to convey the specifics of Hammett's argument,
including excerpts from filingsin the earlier perjury case.

11.  After reviewingthe record, wefind that Judge Johnson’ s conduct was professiona and evidenced
no prejudice toward Hammett. Infact, Judge Johnson complimented Hammett on hisunderstanding of the
law, and wasvery patient in ligening to Hammett’ sarguments and contentions. Judge Johnson also stated
ontherecordthat hebore “no animosty whatsoever toward Mr. Hammett.” When objectionsand motions
arose, Judge Johnson did not rule againgt Hammett unfairly, nor did he bear an obvious preference for the
prosecution.

112.  Keeping in mind the relevant law, we cannot find that a reasonable doubt was raised as to Judge
Johnson’ simpartidity. 1n the abbsence of convincing evidence to the contrary, we find that Judge Johnson

was “qudified and unbiased.” The decison whether to hold ahearing on the recusal motion was purdy



within Judge Johnson's discretion, which was not abused. Therefore, Hammett's first point of error is
rejected.
(2) Inability of the State to produce video footage

113.  Inhis second point of error, Hammett argues that the indictment in his case should have been
quashed because of the State’ sfalure to preserve evidence. Thisissue was presented to Judge Johnson,
who responded by prohibiting the State from presenting testimony about the contents of the footage. This
ruling was sgnificant, because severa of the State' s witnesses were prepared to testify that they had
viewed the footage, which dlegedly showed Hammett removing drugs from his sock and placing them in
the trash can.  Judge Johnson specificaly excluded this proposed testimony, ruling that it would be unfair
after the loss of the footage that formed the basis of the tesimony. Hammett's bare assertion that the
footage would have been exculpatory is not sufficient for usto find that his indictment should have been
guashed.

14. Hammettarguesthat the court’ sdecison* effectively prohibited Defendant frommentioningthe tape
at dl, thus denying him a viable theory of defense. . ..” Hammett refers to the fact that Judge Johnson
informed Hammett that, if he brought the footage up, the State would be alowed to put rebutta witnesses
on the stand. In essence, Hammett had two choices. he could (1) not mention the footage, and thereby
prevent the State from presenting evidence about it, or (2) tell the jury hisversionof what the video would
have showed, but suffer the consequence of the State being dlowed to put onitsown witnessesto describe
their version of what the footage showed.

115. Thecourt did not err in informing Hammett that the State would be dlowed to put ontestimony if
Hammett firg opened the door. If Hammett had tetified to the jury about the deleted footage, it would

have been proper for the court to then alowthe State to put onsmilar tesimony. We cannot imaginewhy



Hammett should have been dlowed to testify to the contents of the video footage without rebuttal from the
State. Therefore, the court did not prevent Hammett from putting on an effective defense.

116. Hammett cites Smith v. State, 500 So. 2d 973 (Miss. 1986) as support. We find that Smith
provides no relief to Hammett, as the issue in Smith was the non-disclosure of Brady materid. In
Hammett's case, the State did not intentiondly withhold exculpatory materid, but instead lost a crucid
piece of evidence. There was no question of non-disclosure, because there is nothing the State could
disclose.

17. Hammett further argues that the “trid court should have required the State at the very leest to put
on credible, first-hand evidence as to why the tapewas not avallable” Assupport, Hammett cites Box v.
State, 437 So. 2d 19 (Miss. 1983). The notably different issue in Box wastimdy production of evidence.
We assume Hammett cites Box because, in that case, “the prosecuting attorneys were questioned by the
trid judge at length” concerning the reasonfor late production and for the State’ srefusal to alow pre-trid
examination of some photographs. 1d. at 21. Box bears no relevance to the present case because there
was no late production by the StateinHammett' scase. Evenif Box wererelevant, we notethat Hammett
did not present this potentiad solution below. After the attorney for the State informed the court that the
video footage had been erased, Hammett's attorney asserted that there were two issues related to the
missing footage: (1) whether the officerswho viewed the footage would be able to testify, and (2) whether
the indictment charging Hammett should be quashed. Never wasthere any suggestionby Hammett or his
attorney that the court hold a hearing asto why or how the footage was lost. Regardless of whether this
issueisbarred onapped for falureto bringit below, we beieve the holding of any hearing was firmly within
the discretion of thetrid court. Therefore, wefind no error onthe part of the court for not spontaneoudy

holding a hearing to discover exactly how the footage was |ost.



118. In the dternative, Hammett contends that the decision not to quash was in error because the
evidence in his case was tampered with. As support, he cites Lambert v. State, 462 So. 2d 308 (Miss.
1984) and Wellsv. State, 604 So. 2d 271 (Miss. 1992). Neither of these cases bear any relevanceto
the present case. BothLambert and Wells deal withthe issue of tampering and establishment of chain of
custody. See Lambert, 462 So. 2d at 312, and Wells, 604 So. 2d at 277. |In the present case, the

contested footage was not presented at trid, and therefore there was no possible chain of custody issue.

119.  Although Hammett does not phrase his argument in terms of intentional destruction of the footage
by the State, we address that issue out of anabundance of caution. A three-part test has devel oped under
Missssippi law in these cases. “ (1) the evidence in question mugt possess an exculpatory vaue that was
apparent before the evidencewas destroyed, (2) the evidence must be of such anaturethat the defendant
would be unable to obtain comparable evidence by other reasonably available means, and (3) the
prosecution’s destruction of the evidence must have been in bad faith.” Murray v. State, 849 So. 2d

1281, 1286 (116) (Miss. 2003) (quoting State v. McGrone, 798 So. 2d 519, 523 (11) (Miss. 2001)).

120.  We need not reach dl three prongs of thistest, becauseiit is clear that Hammett cannot meet the
fird prong. Thereissmply no evidencethat the video footage had an “ excul patory vaue that was apparent
before the evidence was destroyed.” There is a presumption that the evidence would have been
exculpatory, but the Mississppi Supreme Court has stated that the presumption applies only when “the
gpoliationor destructionwas intentiona and indicatesfraud and adesireto suppressthetruth.” Id. at 1286
(119) (quoting Tolbert v. State, 511 So. 2d 1368, 1372 (Miss. 1987)). Here, there was no evidence

whatsoever that the State acted intentiondly or fraudulently indestroying the video footage, and, therefore,



the exculpatory presumption will not apply to Hammett's case. In the absence of the presumption,
Hammett has no evidence that the footage had any exculpatory vadue. Hammett's sdf-serving assertion
that thevideowas excul patory isinsuffident to satisfy the first prong of the test. Therefore, Hammett’ scase
does not require dismissal for destruction of evidence®
721. Sincewefind no error onthe part of the court inrefusing to quash Hammett’ sindictment or dismiss
his case, Hammett' s second point of error is rejected.

(3) Insufficiency of the evidence
922.  Inhisthird point of error, Hammett argues that his conviction should be overturned because the
evidence in his case was insufficient to support his conviction. Hammett contends that the evidence was
insufficient because the State failed to prove the dements of his crime beyond a reasonable doulbt.
923.  Hammett firg points to the testimony of King, which he contends “was impeached by her own
earlier written satement that contradicted her testimony. . ..” Hammett dso contendsthat King' stestimony
should not be sufficient to sustain his conviction because King “wasin jail on acharge involving alack of
honesty, embezzlement. Further, her uncleworked at thejall. . . . Of course, thereisawaysthe possbility
that she had the cocaine and she is the one who dumped it in the trash.” Hammett dso points out that he
never confessed to possessing the cocaine.
924.  Hndly, Hammett argues that, to be sufficient, the evidence must show that a defendant is guilty
beyond a reasonable doubt, “and to the excluson of every other reasonable hypothess condgtent with

innocence.” As support, Hammett quotes Algheri v. Sate, 25 Miss. 584 (1853), wherethe Mississippi

®Although Hammett did not request ajury ingtruction on spoliation, nor does he complain of the
lack of ajury ingtruction on spoliation on gpped, we note that he would not have been entitled to an
indruction on spoliation in the abasence of evidence of fraudulent behavior or intentional detruction. See
Murray, 849 So. 2d at 1287.



Supreme Court stated: “\Whenever, therefore, the evidence leavesit indifferent whichof several hypotheses
is true, or merdy establishes some finite probability in favor of one hypothess rather than another, such
evidence cannot amount to proof, however greeat the probability may be” Id. (citations omitted). While
Hammett accurately quotes Algheri, we find that more recent Missssippi law sheds greeter light on the
gandard for sufficiency of evidence.

125.  When reviewing whether the evidence in a case is suffident to support conviction, we examine
“whether, after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact
could have found the essentiad elements of the crime beyond a reasonable doubt.” Dilworth, 909 So. 2d
at 736 (1117) (ating Jackson v. Virginia, 443 U.S. 307, 315, 99 (1979)). Wewill reverseonly if the court
below abused its discretion in upholding Hammett's conviction. 1d. (dting Howell v. State, 860 So. 2d
704, 764 (Miss. 2003)).

926. Usng the current Missssppi standard for sufficiency of the evidence, we find that the evidencein
this case was auffident to sustain Hammett's conviction.  Although Hammett argues strenuoudy thet his
convictionshould not rest onthe testimony of King, whom he views to have beenimpeached, the decision
whether tobelieve awitness stesimony liessolely withinthe province of the jury: “[We] consstently [hold]
that decisons asto the weight and credibility of awitness s statement are the proper province of the jury.
..." Doev. Segall, 757 So. 2d 201, 205 (12) (Miss. 2000). Theevidenceinthiscase, viewedinalight
most favorable to the State, was suffidient for arationa jury to find that dl the dementsof Hammett’ scrime
were proved beyond a reasonable doubt. Therefore, there was sufficient evidence to support Hammett's
conviction. The court below did not abuse its discretion in denying Hammett's motion for a directed
verdict.

(4) Weight of the evidence
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927.  In his fourth and find point of error, Hammett contends that his conviction was against the
overwhelming weight of the evidence.

128.  When reviewing whether a conviction is againg the overwheming weight of the evidence, we
reverse only if the verdict is “so contrary to the overwheming weight of the evidence that to dlow it to
stand would sanctionan unconscionable injustice.” Dilworthv. State, 909 So. 2d 731, 737 (121) (Miss.
2005) (quoting Bush v. State, 895 So. 2d 836, 844 (1118) (Miss. 2005)). When reviewing the evidence,
we weigh it “in the light most favorable to the verdict.” Bush, 895 So. 2d at 844 (118). Reverd is
required only if the tria court “abused its discretion in denying amotion for new trid.” Dilworth, 909 So.
2d at 737 (120).

129. After reviewing the evidence in this case, we do not find that the verdict was againg the
overwhdmingweght of the evidence. Hammett contendsthat hisconviction congtitutesan “unconscionable
justice’ because he “ offered a reasonabl e explanation asto the presence of the cocaine in the basket at the
policestation.” However, given thetestimony of King, thelimited access of individuasto the waste basket
inquestion, and Hammett's proximity to the basket, wefind that the verdict inthis case was not againgt the
overwhdming weight of the evidence. Allowing the verdict to stand will not sanction an unconsciongble

injustice, and the court did not abuseits discretion in refusing to grant Hammett’s motion for a new trid.

130.  Therefore, Hammett's fourth and find point of error is rejected.

181. THE JUDGMENT OF THE CIRCUIT COURT OF ADAMS COUNTY OF
CONVICTION OF POSSESSION OF A SCHEDULED Il CONTROLLED SUBSTANCE
(COCAINE) IN AN AMOUNT OF MORE THAN TWO GRAMS, BUT LESS THAN TEN
GRAMS,AND SENTENCEOF SIXTEEN YEARSIN THE CUSTODY OF THEM|SS SSI PPI
DEPARTMENT OF CORRECTIONS AS A HABITUAL OFFENDER WITHOUT
REDUCTION, SUSPENSION, OR ELIGIBILITY FOR PAROLE OR PROBATION, IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO ADAMS COUNTY.
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KING,C.J,,LEEANDMYERS, P.JJ.,CHANDLER, GRIFFIS, BARNESAND ISHEE,
JJ., CONCUR.
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